SOCIETY FOR HUMAN
RESOURCE MANAGEMENT

Family and Medical Leave Act and Military Leave
Summary of Final Regulations

Prepared by Sue K. Willman, JD, SPHR

On November 17, 2008, the DOL issued its long-asddiinal regulations under the Family and
Medical Leave Act (FMLA), which include expansidiescover military leave. The final FMLA
regulations summarized below reflect changes t@tineent regulations. The military leave
provisions are new. The final regulations becoffecgve on January 16, 2009.

The Society for Human Resource Management (SHRiWmMdted comprehensive comments to
the rules when they were originally proposed andyrad those comments are reflected in the
final rule. The revised regulations reorganizesirthies and clarified many provisions, making
them more user-friendly. While not addressingtal weaknesses of the FMLA'’s current
regulations, the new rules will move closer togeal of ensuring that the law is working for
both employees and employers.

Specifically, SHRM advocated for several improveisda the proposed rule and was pleased to
see that the final rule includes the following chest

» clarifies that an employee, in order to substipdal leave for FMLA leave, must comply
with the employer’s policy regarding the paid tioféeven if the requirements are more
stringent than FMLA notice requirements;

» establishes that bonuses, awards, or other payrnasésl on the achievement of a
specified goal, such as perfect attendance, magbied if an employee has not met the
goal due to FMLA leave;

» allows an entire missed shift to be charged ag&lBtA leave when it is physically
impossible for an employee to begin the shift latesh as working on an airline flight
that has already taken off;

» allows an employer to delay or deny FMLA leave whaeremployee fails to comply with
the employer’s notice and procedural requiremelnseiat unusual circumstances;

» allows for electronic posting and distribution & EA general notice; and

» provides details on the parameters of the militaaye provisions including a
comprehensive list of what constitutes an “exigénbogt qualifies for leave.

The following summary highlights those sectionstaonng the most significant changes
and clarifications made during the rule-making ps=



COVERAGE AND ELIGIBILITY ISSUES

Length of Service Requiremer(825.110)

In determining whether an employee meets the 12tmservice requirement to be eligible for
FMLA leave, an employer will only have to revievetid years prior to the date leave is to begin
in most cases. If an employee has a break incetliat lasts more than 7 years, the prior
service does not need to be counted toward eliyithdr FMLA except if the break in service
was due to National Guard or Reserve military sevor if there was an agreement when the
break in service occurred that the employer woaldrirehire the employee. Since an employer
is not required to retain an employee’s persornebnds longer than the 3-year FMLA record
retention period, the burden is on the employgadoe prior service with the employer if the
employer has not retained the documentation.

Becoming Eligible for FMLA While on Non-FMLA Leavd825.110)

If an employer grants a non-FMLA leave to an empipefore that employee is eligible for
FMLA leave, and if the employee becomes eligibleRMLA leave while on the non-FMLA
leave, the leave period after the date the emplbgeemes eligible is FMLA leave and the leave
before such leave is non-FMLA leave.

Joint Employment and Work Site (825.106, 825.111)

For purposes of employee eligibility under the &f@ployees within 75 miles rule,” an
employee’s “work site” is the site to which the dayee reports to work or, if none, from which
the employee’s work is assigned. In the caseint gmployment, the primary employer’s office
(to which the employee is assigned or reportd)essimployee’s work site, except if the
employee has physically worked for at least one gea facility of the secondary employer, in
which case that facility is the employee’s worlesit

CALCULATION OF LEAVE

Holidays (825.200)

An employer may count holidays as FMLA leave if émployee is on FMLA leave the entire
week in which the holiday falls. If the employe#&és FMLA leave for less than a full
workweek in which a holiday falls, the holiday does count as FMLA leave.

Leave Increments (825.205)

FMLA leave must be tracked using an increment maigr than the shortest period of time that
the employer uses to account for use of other faritsave (as opposed to the shortest
increment the employer’s payroll system can trapk)yided that the increment used for FMLA
leave is not greater than one hour and as lonlgeasrmployee’s FMLA leave balance is not
charged for time while the employee is workingarore than the amount of actual leave
taken.

An employer may track use of leave in differentr@ments under different leave policies (e.g.,
require use of 8-hour increments for vacation, @rhncrements for sick days). For example, if
an employer’s policy requires that any type of Eaway only be taken in a one-hour increment
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during the first hour of a shift to discourage tae$s and an employee is a few minutes late to
work due to an FMLA reason, the employer may pribhite employee from working until the
1-hour increment is reached and charge the emploitheone hour of FMLA leave.
Alternatively, if an employee needs to leave 30utes early due to a qualifying FMLA reason,
the employer may only charge the employee with 8tutes of FMLA leave, even if the
employer uses the 1-hour increment rule.

In addition, if an employee is using intermittentreduced schedule FMLA leave, and if it is
physically impossible for the employee to accessibrksite after the start of his/her shift, such
as working on an airline flight that has alreadpaited, the entire period the employee is forced
to be absent from the worksite counts as FMLA leallee employee must be permitted,
however, to resume work when physically possiblédso at the employee’s normal work site.

Overtime (825.206)

If an employee would otherwise be required to warkrtime but cannot do so because of

FMLA leave, the overtime hours the employee wowdenworked count as FMLA leave. If
overtime is voluntary, the overtime declined an kExyge because of FMLA leave does not
count as FMLA leave.

Military Caregiver Leave (825.127)

An employee may take up to 26 weeks of militaryegarer leave during a single 12-month
period on a per-covered servicemember, per-injagid(which may be taken continuously,
intermittently, or on a reduced schedule basig)e Jingle 12-month period is measured forward
from the date an employee’s leave to care for tveied servicemember begins, even if the
employer uses a different 12-month period for othipes of FMLA leave. Once a single 12-
month period expires, the employee is eligibleaioother 26 weeks of military caregiver leave
during a subsequent single 12-month period to foara different covered servicemember or to
care for the same covered servicemember if hefghes a subsequent serious injury or illness
(excluding aggravation or complication of an earsierious injury or illness for which the
employee took military caregiver leave).

If an employee takes military caregiver leave teedar more than one covered servicemember
or to care for the same covered servicemember \@Ranturred a subsequent serious injury or
illness, and if the single 12-month periods invdlwwerlap with each other, the employee is
limited to taking no more than 26 weeks of leaveach single 12-month period. If an
employee does not take all of the 26 weeks of amjlitaregiver leave during the applicable
single 12-month period, the balance is forfeited aa carry-over is permitted. In addition,
during any single 12-month period, the employeetaltieave entitlement is limited to a
combined total of 26 weeks for all qualifying reasander FMLA and military leave.

KEY DEFINITIONS

Definition of “Serious Health Condition” (Continuirg Treatment 825.115)

Whether such a condition causes an “incapacityFMLA leave is: (a) measured by the
duration of the incapacity itself (more than 3 ftdinsecutive days); (b) requires in-person
treatment by a health care provider at least onttenmwseven days of the first day of incapacity;
and (c) requires either (i) a regimen of continuirggatment initiated by the health care provider
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during the first treatment or (ii) a second in-peryisit to the health care provider for treatment
(the necessity of which is determined by the hezdile provider) within 30 days of the first day
of incapacity.

Definition of “Serious Health Condition” (Chronic nditions 825.115)

A chronic condition is one that: (a) requires &diir treatment by a health care provider at least
twice a year; (b) continues over an extended peagfdine (including recurring episodes of a
condition); and (c) may cause episodic incapacitiier than a continuing period of incapacity.

Definition of “Prenatal Care” (825.120)

The employee husband of a pregnant spouse iseghtitlIFMLA leave to care for the pregnant
spouse who has severe morning sickness or otheatatecomplications (and may need physical
care) and to accompany her to prenatal doctoriappents (and may need to be driven or
need psychological care). Such leave is not adail® a non-spouse father of the child (e.g.
boyfriend or fiancé).

Definition of “Needed to Care For" (825.124)

An employee may take leave to care for a family foenif needed to provide physical and/or
psychological care. The employee does not nebd tbe only individual or family member
available to provide the care nor is the emplowgegiired to provide actual care (e.g., someone
else is providing in-patient or home care) as lasaghe employee is providing at least
psychological comfort and reassurance.

Definition of “Health Care Provider” (825.125)

Physician assistants who are authorized to practider state law qualify as health care
providers and all medical para-professionals whioafighin the definition of “health care
provider” (nurse practitioners, nurse-midwivesnidal social workers, and physician assistants)
must be performing within the scope of their praetas defined under state law.

Definitions Related to Family Relationships underiMary Leave (825.122)

Several new family relationship definitions havem@dded due to the incorporation of the
military family leave provisions. They include ‘ijgat of a covered servicemember,” “son or
daughter of a covered servicemember,” “next ofdia covered servicemember,” and “son or
daughter on active duty or call to active dutystat

Definition of “Qualifying Exigency” under Military Leave (825.126)

A qualifying exigency is a non-medical activity thadirectly related to the covered military
member’s active duty or call to active duty stat&sr an activity to qualify as an exigency, it
must fall within one of seven categories of actgator be mutually agreed to by the employer
and employee. The seven categories of qualifyxigeacies are short-notice deployment (leave
permitted up to seven days if the military memlagerves seven or less days’ notice of a call to
active duty), military events and related actiwtieertain temporary childcare arrangements and
school activities (but not ongoing childcare), hieal and legal arrangements, counseling by a
non-medical counselor (such as a member of thgylerest and recuperation (leave permitted
up to five days when the military member is on temapy rest and recuperation leave), and post-
deployment military activities.



Definition of “Active Duty or Call to Active Duty g&tus” (825.126)

For purposes of exigency leave, the term “actiiy dua call to active duty status” means duty
under a federal call or order to active duty (n&tate call to active duty unless by order of the
President of the United States) in support of dingency operation pursuant to specific
enumerated provisions of Section 688 of Title 1thefUnited States Code. Such active duty or
call/order to active duty is only made to membdrthe National Guard or Reserve components
or a retired member of the Regular Armed ForceReserve. Therefore, an employee may not
take exigency leave if the servicemember is a mewhitne Regular Armed Forces.

Definition of “Covered Servicemember” (825.800)

For purposes of military caregiver leave, a covaadicemember is@irrent member of the
Regular Armed Forces, National Guard, or Resengdiding those on the temporary disability
retired list (TDRL), but not including former menmbeor members on the permanent disability
retired list. Generally, a former member of thditamy whose injury or illness manifests itself
after the member’s discharge from military ser(ieecept for those on the TDRL) is not a
covered servicemember. The servicemember mustdaéving medical treatment or oversight
by a Department of Defense or Veterans Affairsthezdre provider or by a Department of
Defense TRICARE network or non-network authorizegdgie health care provider.

SUBSTITUTION OF PAID LEAVE

Use of Paid Time Off Benefits (825.207)

The employee is only entitled to substitute paaéebenefits, such as vacation or sick days,
while on FMLA leave if the employee complies wittetterms and conditions regarding those
benefits as set out in the employer’s establisimednan-discriminatory paid time off benefits
policy. The employer must inform the employeehaf terms and conditions of the policy. If the
employee does not meet those terms and condiioegmployee is still entitled to unpaid
FMLA leave, but foregoes the use of paid time @héfits while on leave.

For example:

° If the employer’s policy restricts the use of paide off to a designated period
when the facility is shut down, it can deny use¢haise paid time off benefits to an
employee who takes FMLA leave during any otherqueri

° If the employer’s policy requires use of sick day$ull-day increments, it does

not have to allow an employee with a two-hour FMalsence to use only two hours of
paid time off benefits (instead, the employee caliidose to take two hours of unpaid
time off and have two hours charged to his/her FMinAitlement or take a full day of
paid FMLA time off and have a full day charged ts/her FMLA entitlement).

. If the employer’s policy requires two days’ advamotice for the use of paid
time off, it does not have to allow an employeese paid time off for any FMLA
absence where two days’ advance notice was nohgive

o If a collective bargaining agreement requires #@mployees “bid” for vacation up
to a year in advance or restricts vacation durieakgeriods, the employer is not
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required to allow an employee to use paid vacdimmefits to cover FMLA absences that
occur on an emergency basis or outside the emptpee-selected vacation period.

Supplemental Pay While on Paid Leave (825.207)

If an employee receives paid time off benefits wlnh FMLA leave pursuant to a disability
benefits plan (e.g., short-term disability, worke@smpensation, etc.) and if the amount received
is less than 100% of the employee’s normal payethployer and employee may mutually agree
to supplement the disability benefits pay with atiyer form of paid time off benefits the
employee may have (e.g., vacation, sick days, BT©), if permitted by State law.

Government Employers and Use of CTO While on Leé825.207)

If a State or local government requires the ussoaipensatory time off (CTO) for an FMLA-
qgualifying absence or an employee requests anermitied to use CTO for an FMLA-
qualifying absence, the absence may be counteas Feave and charged to the employee’s
FMLA leave entitlement.

JOB ASSIGNMENT AND REINSTATEMENT RIGHTS

Transfer to an Alternative Job While on Intermittéror Reduced Schedule Leave (825.204)

A temporary transfer to an alternative job thatddeiccommodates recurring periods of leave is
permitted only if the leave is foreseeable basedlanned medical treatment for the employee
or a family member. An employee on unforeseeatilrinittent leave cannot be transferred to
an alternative job.

Bonuses and Awards (Including Perfect Attendancer®ses (825.215))

If a bonus, award, or other payment is based oat¢h&vement of a specified goal (e.g., hours
worked, products sold, perfect attendance, saétty) and the employee has not met the goal
due to FMLA leave, then the bonus or payment caddmeed (and does not need to be pro-rated)
as long as other employees on an equivalent ldatiesqe.g., vacation, sick days, paid time off,
etc.) for a reason that does not qualify as FMLA&v&are treated the same.

Accepting Light Duty and Its Effect on ReinstatemieRights (825.220)

If an employee accepts a light duty assignmentenstill eligible for FMLA leave, he/she has
reinstatement rights to his/her original or an egla@nt job, but only until the end of the 12-
month period the employer uses to calculate FMLavée

EMPLOYEE NOTICE REQUIREMENTS (825.302 - 825.304)

Timing of Notice

In the case of foreseeable leave, 30 days’ advawitee is still required or, if 30 days’ advance
notice is not possible, notice must be given “amsas practicable” (meaning the same day or
the next business day). If leave is unforesee#tideemployee must give notice of the need “as
soon as practicable” (meaning within such reas@ntimle frame as is established in an
employer’s usual and customary leave and absertdeation policies). Failure to provide
timely notice allows the employer to count any afees during the delay as non-FMLA



absences and apply the employer’s attendance folityse absences. In the case of exigency
leave (whether foreseeable or unforeseeable),epticst be given “as soon as practicable.”

Method of Notice

A request for FMLA leave only needs to be verbah employer may, however, require an
employee to comply with the employer’s usual anst@onary notice and procedural
requirements absent any unusual circumstancesraniied that no written notice may be
required in emergency situations or for unforeskel@ave. Otherwise, the policy may require
written notice (for foreseeable leave) and thatddae requested from a designated individual or
by calling a designated phone number. Leave maielsyed for an employee’s failure to
comply with the employer’s policy, and the emplogeay count any absences during the delay
as non-FMLA absences and apply the employer’s @dtece policy to those absences.

Content of Notice

In requesting leave the first time for a particlH#MLA-qualifying condition for which the
employer hagot previously provided FMLA leave to the employee gamployee does not need
to mention the FMLA, but must provide sufficienfanrmation, depending on the situation, for
an employer to reasonably determine whether the A&lay apply to the leave request (i.e.,
state a qualifying reason for the leave or expllagreason for the needed leave, provide the
anticipated timing and duration of leave if leagddreseeable, etc.). Calling in “sick” is not
enough to trigger the FMLA requirements. In sulbseqly requesting leave for a particular
FMLA-qualifying condition for which the employer s@reviously provided FMLA leave to the
employee, an employee must specifically referemberthe qualifying reason for the leave or
the need for “FMLA leave.”

EMPLOYER NOTICE REQUIREMENTS (825.300)

General Notice (Poster/Policy)

The existing poster and written FMLA policy requirents have been combined into one general
notice requirement. DOL has drafted a prototypeega notice. It must be posted in
conspicuous places that are accessible to botlicapfd and employees. The employer must
also distribute the general notice to employeemblyding it a handbook (or other written
materials) or by providing it to each new hire e&fonic posting and distribution is permissible.

Eligibility Notice

An employer must provide an eligibility notice toyeemployee who applies for FMLA leave
informing the employee of whether he/she is elgilor FMLA leave. DOL has drafted a
prototype eligibility notice. If the employee istreligible, the notice must state at least one
reason why the employee is not eligible (includiag applicable, that the employee fails to meet
the 12-month service requirement and the numberasiths the employee has been employed
by the employer, that the employee fails to meetltf250-hour requirement and the number of
hours of service worked for the employer duringdppropriate 12-month period, and/or that the
employee does not work at a worksite where 50 aeremployees are employed by the
employer within 75 miles of that worksite). Theg@ility notice must be provided within five
business days after the first time in each of thpleyer's FMLA leave year that an employee
requests FMLA leave for a particular qualifyingsea. During that same FMLA leave year, a
new notice is required only if the employee’s diliiy status changes.
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Rights and Responsibilities Notice

An employer must provide a rights and responsiégdihotice each time an eligibility notice is
required. DOL has drafted a prototype rights asgponsibilities notice that is combined on the
same form as the eligibility notice. It includasmerous pieces of information, including the
employer’s designated 12-month FMLA leave year,tivbea certification and other
documentation will be required, whether the emplaydl require the use of paid time off
benefits while the employee is on leave, and a rurmabother rights and responsibilities of the
employee.

Designation Notice

Once an employer has determined that a leave isA~flalifying, the employer must provide
written notice to an employee who has requested AMhave either designating the leave as
FMLA-qualifying or notifying the employee that theave does not qualify as FMLA leave.
DOL has developed a prototype designation notiteust be provided within five business
days after the employer determines if the leaeM& A-qualifying (or may be made later as
long as the employee suffers no harm, which iRdgsdale rule). If the leave qualifies, it must
specify the amount of leave that will be countedrs_A leave if known, and if not known at
that time, a designation notice must be providezhupbe employee’s request but no more often
than every 30 days (if leave was taken during tiw 80 days). If the leave is not FMLA-
gualifying, it must so state. It must also stateether a fitness-for-duty certification will be
required. The prototype form is a multi-purposerfahat can also be used to notify an
employee that a second or third opinion is beinmired or if a health care provider certification
submitted by the employee is incomplete or insidfit

CERTIFICATIONS

Military Exigency Leave (825.309)

An employer may require two different types of dmation with respect to military exigency
leave. One is a certification that the coveredtany member is a member of the National Guard
or Reserves who is on active duty or called tovadtiuty in support of a contingency operation.
A copy of the military member’s active duty ordeesn normally be required and will contain the
necessary information. Once an employee furnighesertification, the employer may not
require the same certification again for subseqabaénces related to the same active duty of
that particular military member. The other cecafion is a statement from the employee
(including available written support documentatiabput the nature and details of the specific
exigency, the amount of leave needed, and the gmg@l®relationship to the military member.
DOL has developed a prototype form for the exigerenification. The employee must provide
both certifications within 15 days absent unusiur@uenstances.

Military Caregiver Leave-General Certification Regements (825.310)

An employer may require information from the heaidine provider and from the employee
and/or covered servicemember to support militarggiaer leave, which enables an employee to
care for a covered servicemember with respect mnwthe employee is the spouse, son or
daughter, parent, or next of kin. DOL has devealop@rototype health care provider
certification for military caregiver leave. Sectibof the certification relates primarily to the
servicemember’s military status and care to beigeali Section Il is a medical certification of

8



the servicemember’s serious injury or illness tacbmpleted by a DOD or VA health care
provider or a DOD TRICARE network or non-work autzed private health care provider. The
employee must provide both certifications withindys absent unusual circumstances.

Military Caregiver Leave-Automatic Emergency Certétion (825.310)

DOD may issue a special invitation to any membenembers of the servicemember’s family
when a DOD health care provider has determinedthigainjury or illness is serious enough to
warrant the immediate presence of a family membtreaservicemember’s bedside. Such an
invitation is referred to as an “invitational trdweder” (ITO) or “invitational travel
authorization” (ITA). Ifan ITO or ITA is issued lany member of the family (even if the
employee’s own name is not on it), it constitutetomatic certification of the serious injury or
illness and remains in effect for the duration gt on it. In the absence of an ITO or ITA, a
medical certification can be required.

Serious Health Condition Certification (825.306, BB07)

DOL has developed two prototype forms, one foradhmployee’s own serious health condition
and one for the serious health condition of a fammémber. An employee must submit a
complete and sufficient medical certification withi5 days (or longer if the employee has made
diligent, good faith efforts to obtain it withoutcess). However, in most cases, leave can be
denied if it is not submitted at all within 15 dagsid an employer has no obligation to notify the
employee that it has not been received. If ity submitted and is not complete or sufficient,
the employer must provide the employee with seays ¢io cure the deficiencies and a list of
what information is still needed. If the employees not correct it within the cure period, leave
can be denied.

Once the employer receives a complete and sufficienification, the employer may
authenticate it (without the employee’s consentlandirect contact with the employee’s health
care provider) and may obtain clarification of arague or unresponsive information (by direct
contact with the provider but only with the empleigeconsent). In either case, the employee’s
immediate supervisor is prohibited from having eahivith the employee’s health care
provider. A medical certification is effective @sa particular condition for the stated duration
of the leave (if less than one year) or for theaemer of the employer’s designated FMLA
leave year, whichever is less.

If the employee’s health care provider will not quete the certification or provide subsequent
clarification of it without a HIPAA authorizatiomdm the employee, the employer cannot
require the employee to provide the consent. Hewdtie employee will lose FMLA protection
if the certification is not timely submitted becaus failure to provide the HIPAA consent. If an
employee submits a certification from a foreignltreeare provider and it is not in English, the
employer can require the employee to translateliboe it translated.

Recertifications (825.308)

Recertifications can be required every six momthallicases, but only in connection with an
absence that has occurred for that medical comdithorecertification can also be required at
any time if an extension to a leave is requested,Jmstances described in the last certification
have changed (such as a pattern of absences aowrdployee’s scheduled days off), or the
employer receives information casting doubt oneifmployee’s stated reason for an absence or
the continuing validity of the last certificatiosuch as an employee observed engaging in
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activities that are inconsistent with a need foretioff due to the certified condition). An
employer can provide the health care provider witbrmation about the employee’s attendance
and ask the provider to evaluate whether the enegisyattendance pattern is consistent with the
need to be absent for the condition in questioaceRification for a particular exigency and
second/third opinions are not permitted.

Fitness-for-Duty Certifications (825.312)

An employer may require a fitness-for-duty certtion that is more than a simple statement
releasing the employee to work. The employer negyire the health care provider to actually
assess whether the employee has the ability toqerthe essential functions of the job. Any
such assessment must be based on a list or jobptestof essential job duties provided by the
employer, if notice that such an assessment witkleired is included in the designation notice
and the list of duties or job description is praddat that time. A fitness-for-duty certification
can be required for each continuous leave upoeitq@oyee’s return to work or, in the case of
intermittent or reduced schedule leave, every 3@ daeasonable safety concerns exist (defined
as a significant risk of harm to the employee tiect). An employee must be given 15 days to
provide a fitness-for-duty certification under tlexery 30-days” rule, and the employer cannot
prohibit the employer from working while awaitinggt certification.

WAIVER OF RIGHTSAND OBLIGATION TO COMMUNICATE

Waiver of FMLA Rights (825.220)

Employees may retroactively waive their FMLA rightsit may not waive them prospectively.
This means that severance or separation pay pauidexchange for a release of liability may
include FMLA claims up to the date the releasegaed.

Responsiveness, Cooperation, and Resolution Obidgest

In addition to other obligations mentioned elsewehemployers are required to: (a) provide
responsive answers to employee questions aboubge®tights and responsibilities; (b) discuss
and resolve with an employee any dispute aboutlvendeéave qualifies as FMLA leave; and (c)
document any such discussions and resolution dathr®uch documentation for 3 years
pursuant to FMLA record retention rules.

In addition to other obligations mentioned elsevehemployees are required to:

(a) respond to employer questions designed tometerwhether an absence is potentially
FMLA-qualifying; (b) consult with the employer idgance and make a “reasonable effort” to
schedule foreseeable leave for planned medicdhtezd (whether continuous, intermittent, or
reduced schedule) so as not to disrupt undulyiy@ayer’s operations; and (c) discuss and
resolve with the employer any dispute about whelreere qualifies as FMLA leave.
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